
DOUBLE PUNISHMENT 
 
The Board has long held that an agency may not discipline an employee more than 
once for the same misconduct.  See, Westbrook v. Dept. of Air Force, 77 MSPR 149 
(1997); Adamek v. USPS, 13 MSPR 224 (1984).  Moreover, the Board considers a 
“suspension” as “the placing of an employee, for disciplinary reasons, in a temporary 
status, without duties and pay.”  5 USC §7501(2).  Accordingly, if the agency places an 
employee with MSPB appeal rights on “emergency placement” without pay for 14 days, 
the Board may consider this a “suspension”, and a subsequent adverse action based on 
the same or similar conduct as described in the emergency placement letter, may be 
overturned by the Board as an impermissible double punishment.  
 
Examples: 
In Liberty v. USPS, __MSPR __, 114 FMSR 7 (September 26, 2013), an EAS-17 
supervisor was placed on emergency placement, pursuant to ELM 651.4, for “Improper 
Conduct – Entering False Clock Rings in TACS.”  Prior to the emergency placement, 
the OIG had issued a report of investigation after a year-long investigation.  The 
supervisor was not paid for 14 days, and then was placed on administrative leave for 
several days.  The supervisor was then issued a removal, reduced to a demotion by the 
deciding official, based on “Improper Conduct”, with four specifications of entering 
improper clock rings.  The deciding official testified that they had used the same source, 
the OIG investigation, to issue both the emergency placement and the subsequent 
removal action.  The MSPB Judge and the Board concluded that the emergency 
placement and the demotion were issued for the same alleged misconduct and 
overturned the supervisor’s demotion 
 
In Hedges v. USPS, MSPB, CH-0752-12-0749-I-1 (March 11, 2013), a supervisor was 
placed on emergency placement, non-duty, non-pay status, for “discrepancies found 
inputting into TACS”, and allowing the supervisor to continue working “may disrupt day-
to-day Postal operations.”  After 13 days of no pay, the supervisor was placed on 
administrative leave for several months, and subsequently issued a demotion to the 
craft for “Unacceptable Conduct – Unauthorized Manual Entry of Time and Attendance 
Collection System (TACS) Data.”  The notice of proposed demotion listed over a 
thousand instances where the supervisor had improperly moved carrier delivery hours 
to other non-delivery operations in order to improve carrier productivity numbers.  The 
MSPB Judge determined that the 13 days without pay was, in fact, a suspension and 
was issued for the same offense as the demotion action.  As a result, the Judge 
concluded that the demotion action was an impermissible double punishment for the 
same offense, and overturned the demotion. 
 
 
To avoid the potential double punishment problem, consider the following: 
 

1. In the emergency placement letter, clearly state a different basis then the basis 
for which it is anticipated that a subsequent adverse action may be issued (e.g., 
in order to protect postal resources during the investigation of the allegations; to 



protect yourself and others from potential harm while the matter is being 
considered, etc.). And, as noted by the Board’s prior decisions on this issue, 
include a statement in the emergency placement letter that clearly states that a 
further decision on whether or not the employee will be disciplined for alleged 
misconduct will be forthcoming. 
 

2. Limit the use of Emergency Placement to those situations where subsequent 
discipline is not expected, or when we can clearly and reasonably articulate that 
the reason for the placement is to protect the safety of self or others, to protect 
postal resources, or the disruption to postal operations is significant (i.e., a 
physical altercation occurred, significant verbal threats are made, it is believed 
that the employee took postal funds for their own use, incidents of significant 
insubordination, etc.). 
 

3. Despite careful drafting of the emergency placement letter, it may still be possible 
for an MSPB judge to determine that the basis for the emergency placement is 
the same or similar to the basis for a subsequent adverse action.  To avoid losing 
a potential demotion or removal, consider avoiding the double punishment 
problem altogether by placing the employee with MSPB appeal rights on paid 
administrative leave rather than using an emergency placement without pay for 
the first 14 days the employee is placed in a non-duty status. 
 

4. Contact your law office for assistance if considering emergency placement for an 
employee with MSPB appeal rights. 

 
 


